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IN THE INCOME TAX APPELLATE TRIBUNAL
NAGPUR BENMCH, NAGPUR

BEFORE SHRI P. K. BANSAL, VICE PRESIDENT
AND SHRI PAWAN SINGH, JUDICIAL MEMBER

I.T.A, Nps.374, 375 & 455/NAG/2014
Assessment vears:2007-08 to 2009-10

ACLT., Vs, M/s Bajaj Steel Industries Ltd.,
Circle-2(3), . 539/540 Road, Imambada Road,
Nagpur. Nagpur.

i | PAN:AAACB 5340 H _

! (Appellant) | _f (Respondent)

C.0. Nos.11,12 & 13/NAG/2014
(in LT.A, Nos.374, 375 & 455/NAG/2014)
Assessment years; 2007-08 to 2009-10

M/s Bajaj Stee! Industries Ltd.,  vs. A.CLT,
. 539/540 Road, Imambada Road, Circle-2(3),
Nagpur. | Nagpur.
PAN:AAACE 5340 H o e
(Objector) . . ({(Respondent) )
| Revenue by ' Shri Geetesh Kumar, D.R.

| Assessee by &i_Raj;esh Loya, C.A.

Dateof hearing | 21/11/2017 "
| Date of pronouncement 1 23/11/2017 o
ORDER

PER P. K. BANSAL, V.P.

All these appeals as well as the Cross Objections have been filed by
the Revenue and the assessee against the respective orders of the CIT(A)-
III, Nagpur all dated 28/04/2014 relating to assessment years 2007-08 to
2009-10.

2. In the assessment year 2007-08 to 2009-10 the Revenue has taken
the common grounds of appeal except the change in figure in ground No.
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1. 1n ground No. 1 in place of Rs.85,42,957/-, Rs.1,56,55,600/- be read in
aszessment year 2009-10, The Revenue has taken the following grounds

of appeal:

"y Op the facts and in the circumstances of the case and in
faw, whether the Ld. CIT| (4) erred in deleting the addition
of Rs.85.42 975/- made by the Assessing Officer, towards
undisclosed income in the form of unrecorded 53les.

2 The learned CIT(A) ought to have appreciated the fact
that if the amounts are diSCOUNES to be received by the
customers, then in Page Nos. 127, 128 & 129 of the seized
Ttem No. 13 of Annexure-B, they would have been written
as “amounts to be paid” and not as '"amounts to be
received’.

3 On the facts and in the crcumstances of the case and i
iaw, whether the Ld. CIT{A ) erred in treating the amounts
a5 discounts to be received by the customers, though in
tha sale invoices, the discounts had already been deducted
from the invoice amount, which clearty indicates that
nothing more (s payable to the customers.

4. On the facts and in the circumstances of the case and in
law, whether the Ld, CIT(A} erred in ignoring the evidence
in the seized material at Page No. I 26 of Item No. 13 of
Annevyure-8 . as seen from Col. No. 4, wherein several
amounts were shown as actually received by the assessee,
which were not recorded in the hooks of acCcoumns.

5. On the facts and in the circumstances of the case and in
law, whether the Ld. L1 7(A) erred in not appreciating the
fact that, in general practice, discount is reduced from the
invoice amount, but it is not passed on fto the customer in
the form of cash.”

3; The Cross Objections filed by the BS5Es5eS in each of the assessment
years are supportive 10 the orders of the CIT(A) in respect of the ground

taken by the Revenue in its appeals in each of the assessment years.

4 The facts of the case, in brief, are that there has been search &

sajzure action u/s 132(1} of the L.T. Act at the business premises of the
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assessee group as well as residential premises pf the Directors ON
13/08/2008. Duning the course of search operation various items of books
of account, documents, jewellery and cash were found and seized. In
consequence there of notice ufs 153A was issued for each of the
assessment years on 14/05/2009 but the assessee did not file any return.
The Assessing Officer, therefore, went on completing the assessment.
Loose papers {7 pages in item No. 13) which pertain to the period from
June 2008 to July 2008 were found and seized from the premises of Shri
Ashish Bajaj, Director of the assessee company. The assessee explained
that these contain the record of discounts provided to the customers on sale
of low quality master batches which are categorized as ‘X' category
material. The Assessing Officer did not agree with the assessee but took
the view that the discount referred in the impugned seized document and
invaices allowed to the customers is in fact the amount collected in cash
and which is not recorded in the books of account. Accordingly, the
Assessing Officer estimated the unrecorded income on the basis of material
found for the month of June and July 2008 for the assessment years 2007-
08, 2008-09 and 2009-10 and treated the sales as unrecorded sales in the
case of the parties whose names are appearing in the seized documents,
Accordingly  addition  of  Rs.B5,42,975/-, Rs.1,56,55,600/- and
Rs.1,15,64,750/- on account of undisclosed income in the form of
unrecorded cash sales was made for the assessment years 2007-08, 2008-
09 and 2009-10 respectively. The assessee went in appeal before the
CIT(A). In the assessment year 2009-10 an addition of Rs.29,96,942/- and
Rs.1,35,372/- on account of undisclosed income from the sale of the waste
and sale of the paper bag was also made by the Assessing Officer on the
hasis of the statement of Shri Chandra Prakash Jijani, proprietor of M/s
Jijani Waste Paper Industries but no addition was made on this account in
the assessment year 2007-08 and 2008-09. The assessee went in appeal
before the CIT(A). The CIT(A) deleted the additions.  The ground Nos. 1
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to § in assessment year 2007-08 and J008-09 while ground No. 1 & 2 1n
assessment year 2009-10 are comman and relate to the deletion of addition
made by the Assessing Officer towards the undisclosed income in the form
of unrecorded sales. The facts relating to these additions are that
following documents have been cseized from the residence of Shri Ashish
Bajaj being pages 126, 125, 124 and 120 of Ttem No. 13 of locse bundle of
Annexure-B:
Total amount to be received in the month of June 2008
g Name Taf thel Quantrﬁr Payment Pa*,rrnentl Receupt “CR | Payment | Balance | Bal M"."|
Nr}| party o be| recesved  date | balance | may 03
| | recamed balance
: . ,Tor Jure. | i | |
: | 2008 !
 wgase i : ', ! | —
|_ material _I_ 5 | ! ;
"1 Kawka | Enwn 320000 | 330000 | 30.7.08 | - L | . | MIL |
| | Indore | | | :
\ '_:ﬁh 2. Abhinandan Matenal returned 33 b M'I ’CLRE SO0 - pmt {1?DD[}[}] an J9.7. DB} |
ll‘.ﬂ'u _ | Petropack _ . . : :
Vgl 3. e Pox L . | 35000 165000 205000 18708 i - J
s B Matenal reurned 33 MT gHs. qq0;- pmt. (170000}
Y- '__AgrESE-n Ent, 48, CID[} © 240000 EAL}DDCI c2Lrne NIL
e 5 | Bright ' 2000 | 160000 i |55DDD —I_ 1_L
| _packagng |_ _|_ SO . |
& Umited 17000 | 85000 | @5000 . 29.7.08 . | | NIL
| Chemicals ' ! |
I... Bangalore | e me e — | | X
7 1 Hanuman 17.000 | gooDe ! BSO0C  29.7.08 | | T ML
. .- Polypsack Bang] I ; = . R
8 | Chakrapani | 17.000 | 85000 | 170000 31.7.08 . 85000 _]' NIL
C wgapervona oL L ol I Rl
| g ' ashok  Poly| 55.000 275000 | 275000 | 21.7.08 _I NIL
| Leminators . e | 1.3 ]
» 10 Govardhan 16.000 ' 8000 41800 | | 121800
| [superpack | ! | |
Sivesay | o F s pssnemm ; | |
! 11 i Dimple Plastic! 3.504 | 17500 | T1am0n 21.{]?.08| 3500 | | MIL
|. | Nagpur i N ST, == : . _I
12 Superpack | L 25000 21.7.08 ] 35000 | ML
| .1 hgwran | | | | | | _
r _I_N@_P_nme Grade ﬂatc s s ow
1 !“a-0ne Plasbes, 10.000 | 000D Teoogy 03708 ¢ | ; NIL
| “tadar | | | ! | | |
___y 108000 . A e |
! 37 Kavia EnTi_ 16000 | 128000 "_ ' | 128000
1 Indore | |
(678000 .. J_ o e B |
T “Rgrasen En 15000 72000 72006 12L.7.08 | ! | i
Il B . . B9 e e |
, TOTAL : 33_?_._5(:“;:' 92509 1581000 | V3500, ZBeHOO0 i 49 |
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_ TOTAL AMOUNT TO BE RECEIVED IN THE MONTH QF JULY 2008 |
S Nare of the ry Paymern ' Paymen  Recd, CH Payment - BAL | BALADY |
Rl Pa-ty rtaoe Pecened D Ratance  MAY 08 1 ANC . CR |
recenyad BALANCT ¢ |
[ar July |
. : | 2008 , - S
X Grade '
_ , Material i ; : . . . : - .
1 D Kauna 1R.000 HOODO BOOOG
. I Enterprises )
v = | inore — | : . | ]
=2 | Klene pak 17.000 35000 ! | 89000
: Led. e | Lo - ! | 3
3 Agrasen "aB.00c ! 240000 ' ' ' 240000
. ._ . Enterpnses N S . B | g
' 4 Brnght VRS0 1 49250 245000 | 794250
| , Packaging . @ . : ‘
i 5 | United 340040 LAG000 | i | 170000
S {Chermicals - ' !
.. .Bangaiore ; ; i | e e -
7 Hanuman j 1000 | 50000 ! | | | 50000
Polysack - | | | I
: E‘an_k_ sok e ' !
Ly Chakrapani 17.000  Coss000 ! | ‘ 85000
! Vyapar - | ' | |
|| Pand: _ | — NP ]
'§7 " Ashoka Poly | GLOO0D - 265000 I : - | 265004
. Laraniators | ! : P ! _ | .
0 Govardhan | ' ! 41300 41800
{Superpachk- | ‘ ' 1 |
| Gitvasa) ! | | l I B
i1 Color Systems 3,000 15000 | , i | 15040
1z | Electroing 24,1404 Lancnn i | | 120000
. Plast Cheanar . . : e B
, _ Mon Prime Grade Materials _ . s
1 favia 128000 | 128000
| | Entorprnises, | | ,
| | fndore . |
| lnetaoon)_ : = . | | | ,
P D.R. F_u{m 3000 . . | 32000
| Palyrers, | : |
| Hyderabad | I | | | |
(478000} , = | : ! -
E © Agrasen 47.000 376000 | 376000
Enterprises I I |
! {(47.8000) | | :
] | | o . .
| Total 282.85 ' 156725 ! 414800 198205
... |.'1 ... © i| I b s ; ; , 0 —
[SRNO |INV.NO  _INV.DT. ' PARTYNAME [ GRADE QTY.(KGS) | YOTAL |
i NG/0BOB  4/7/08 Asnoka Poiyiarmnators - Plast , 15000 '
| . ol  Bacllly ,WihiteX L O
f 3 CONS/OBOT C 4/7/08 Ashoka Ookylarminators —  Plast 3000 |
' Bareiy 1 white Blue
: - X
3 NS/0963 28,708 ' Ashka Polylaminatars - ! Flast | 20000 |
, |  Barelly | e _
| 4 MG/ 0954 28704 Asnoka Polylaminators - Plast 15000 £3000
. ) _  Bavailly o White:x : i
1B T NS/0975 | 30/7/08 Chakrapan Vyapar- . Plast | 7000
, Pandicherry , White-Xx _— i el
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30004 Flisrapan Wy apeEr- P.ast 10060 17000
3 |
) Foaschz: ry Ciezar % ] : :
TR b Cotelir Sy stems Plast 3000 3040
oL ipPPogglasy Cwhitee X oL
STES 0.7 Polymoers-ryderabad  Nan-prime 4110d 4100
s g Grade !
LrE Electra E7 .gol.ﬂst Chennal 2| Plast Stiff- ! 7000
A e A
Yolagpog | Electro Engplast Chennal I Plazsb 06 - L0005 24000
I ei7ing Hanuman Polysack & | Plast I m{mo_t 10000 |
o _uepangalore 1111 {=. S N ——
| 3/7/08 | Kavka Enterprises Plast | 16000 16000 |
. I LNarmada Extrusicn) Cwhte-X A _|
| 175708 Klene Pack Ltd. Plazt | 17000 ! L7000
B.ﬂngalnre (Hannerghata) ' White ) ; |
o 3 Premium-* 1_ 5 _!_ e
l 47708 CShri Agrasen EnbeEprses | Plast . 3004 |
. (V.M.Extrusion) White X |
! 4/ 708 | Gnn Agrasen Enterprses | Plast Stift- 13000 |
gy ki Extrusicn) . A _| PR PR [ _|
DRLiTIe Shn Agrasen Huterpn-_«.es 1 Plast Stiff- 100400
— Uiy MEstrusicny X - _ J
rza,a':r,-us Siri Agrasen Enterpns.es | F‘Iast ast Stiff- | 9000
. r_v M.Exlrusicn) ’ _|__ _I
47408 . ' Sini Agrasen Enterpnses- | Nur prune | 16000
Raipur Grade _ | |
| | | | '
4708 | ShriAgrasen Enterorises | Prase stift- . 30_C'EI'_| - |
X I
I |
4708 | chr Agrasen Enlerprises | Plast Fll-X 1 _iﬁ| o |
: 2] i |
' | | | |
| &/7708 . Shr) Agrasen Enterprses | Nun-prime—l_ a{a0
| Grade |
il - —
a7 " S .;:;.-l;j{ESHI I:nterprmES- " o prl_rﬁe |__ £000 | i
| " {rade
. . |
1247108 Sha Agrasen Enterprises | plast Seff | anod
, X i
T 4708 Shri Agrasen Enterprises | plast Fin-X — _S'D'tlﬂ|_ ]
s =y : [ :
Tz?;?ma | Snhiri Agrasen Engerpnses I—NDn-Prume ' 1600 | G500 |
| Grarde | ;
. - |
T"mna —t Goperpack | Past Stff- | 8550 |
Bangalore(ﬂrsght ' |
Packaging) | | _I
-Lz?;?}ﬁ'a | soperpack- " Past '__'i — TsEgal
! Bangatore{Bright | Winta |
| Packagmg} Green X
IR e s i _ _|
27RCE | Superpack Slast c00 G350
' * BangalcredBright SuUprome R |
' Packegrg ) i i
. . 1 o oo ¢ | -- I S
i 2254008 Liniced Chemcals- | Plast ’ 17000
1 Bangalare " White- X |

_ .
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¥ NS/0BSS 177008 Unded Chemicals- Paast Gtiff- 7000 | |
Bz-galoe bt . : i
! UNSGSSC TG Urated Chenals R ' 0000 34000
TN EN S Wit - X )
' 282850 | 282850 :
 SR.NO. | PARTY - L "~ Rs.’
Pt | International Packag.ng 'mh.rasa £124+500) _ . £2000
2 ' Innptech Polyfabrik-Punc (337500) _ _ o 16500
"3 Ashok Polymers: Sholapur (23* 500} | . 000
14 TuI|51'an Mec-Bangalore (153* 5000 _ _Ir _ 70500 !
V5 Jakhatia Plastics-Hyderabad+oa+4 Sedarm (113" 500) | 56500
) | Geeta Packaging & Surbte-MNagpur (20 500 10009
_ ' Total ) 230500

4.1 Subsequent to the search, statement of Shri 5. K. Sharma, Manager
(Sales) of Super Pack Division of the assessee and that of Shri Ashish Bajaj
was recorded. Shri S.K.Sharma stated that in the chart at page no. 124
details of sales of 'X' category master batches are noted. In the chart at
page no. 120 cash receipt out of sale of 'X' category master batches to &
parties @Rs.5/- per kg, or Rs.500/- per mt. ton are noted. Pages 125 and
126 are summary of charts at page numbers 127 to 129. In the chart at
page no. 126, total amount to be raceived in the month of June, 2008 is
mentioned. Similarly, in the chart at page no. 125, total amount to be
received in the month of July, 2008 is mentioned. At page numbers 125 &
176 in column no. 1 serial number and in column no. 2, name of the parties
to whom 'X' category material has been sold is noted. In column no.3,
quantity of *X' category sale is noted. In column no. 4, payment to be
recaived for the month is calculated @Rs.5/- per kg. In column no.3,
amount of payment received is noted. In column ne. 6 date of receipt is
noted. In column no. 7 credit balance is noted. In column no. 8, balance of
previous month is noted. Column number 9 is blank. In the last column,
credit balance at the end of the current month is noted. When guestioned,
Shri Ashish Bajaj and Shri 5.K.Sharma denied receiving any amount out of
X' category sales in cash but the Assessing Officer was of the view that
from these noting it is clear that M/s Superpack is receiving amount in cash

@Rs.5/- per kg. and in some cases @Rs.8/- per kg. Apparently certain
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amount is being shown in the invoices as discount but in fact the amount
does not represent the discount but has been collected by the assessee in
cash not recorded in the books of accounts. The Assessing Officer
therefore, computed the total sales of "X’ category master batches for the
assessment year 2009-10 at 23,12,950 Kg. and applied thereto a rate of
Rs.5/- per kg. which claimed by the assessee to be the discount as being
received by the assessee in cash and estimated the cash sales at
Rs.1,15,64,750/- for the assessment year 2009-10. Similarly, the addition

has been made in each of the assessment years.

5.  The assessee went in appeal before the CIT(A) and before the CIT(A)
the assessee contended that the seized documents retate only to the period

from June 2008 to July 2008. The addition is based on presumption without

¥ having two divisions. The steel division manufactures D.R. Ginning Machine
Bailing Press and allied products. The Super Pack Division manufactures
master batches which is raw material for plastic industry. The master
batches manufactures by the company many times results into low quality
products. Such low quality products are categorized as "X’ category master
batches. The company has allowed discounts in the nature of guantity
discount, cash discount, quality discount etc. on such X' category goods.
The seized documents contain the details of the transaction of "X’ category
master batches. The investigation wing made hectic enquiries about the
contents of the impugned documents. Shri 5. K. Sharma, Marketing
Manager from whose possession page Nos. 127 to 129 were found, was
examined and his statemenis was recorded during search. Shri Sharma
explained in statement that the impugned documents are the records of
discount assured by him at the time of booking of sales and while touring
for obtaining booking of goods, he used to promise the discounts at varying
rates from Rs.5/- to Rs.8/- decided according to the quantity, quantity and



the payment terms. This is also duly recorded in the Soft copy in laptop.
Once he agreed with the customer, was passed on this information to the
Director Shri Ashish Bajaj lor his sanction and thereafter, the goods were
supplied and discount was allowed in the bill. Similar enquiries were made
from Shri Ashish Bajaj, Director of the company in respect of the impugned
documents. He also confirmed having aflowed discount on "X" category
material on the basis of proposal given by the Marketing Manager Shri S. K.
Sharma. During the course of assessment proceedings the seized
documents was explained with reference to the hooks of accounts. The
Assessing Officer misinterpreted & misconstrued the impugned documents
and held that it is a record of cash receivable/received from the customer, It
was further submitted that this fact is also established as the production
and sales is accepted by the Excise Department. The presumption by the
Assassing Officer that the discount offered in the goods has been received
back by the assessee in cash does not have any basis. The assessee
submitted copy of the impugned documents hefore the CIT{A) and

contended that the impugned documents contain the details like invoice
number, material sold, quantity supplied, name of the party and the
discount allowed per ton is mentioned therein. All these details were Cross
verified by the Assessing Officer and no variation was found in any of the
details including the discount mentioned therein. The CIT(A), after hearing

the submissions of the assessee, deleted the said addition by observing as

under:

L1 Nos A74, 375 & AL NAG20L
Corktees U112 & A7 8ALS20 LA
Assvssinent vedars 2007 08 to 200410

W have considered the aforesaid submissions of the
appeiiant, the assessment order, evidences available on record
and the facts of the case. The impugned documents numbering
120, 124, 125 126, 127, 128 and 129 of item No. 13 are part
of loose paper bundfe of Apnexure 'B'. There is no dispute
about the fact that the transactions recorded in the impugned
documents are relating to the safes of X' category material o
various customers for the months of June, 2008 and July, 2008,
Thesae documents are reproduced in the assessment order at
Pages 2 to 5 and Pages 6 to 9. On a careful examination, I find
that the details fike invoice no., date, quantity, description of

S
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material, name of the party, discount amount elc. are
mentioned. There is no dispute either about making the entry
of these invoices (mentioned i the impugned documents} as
the same are found recorded in thepvbooks of accounts. It 15
mentioned in the assessment order [ para 5 1'& 5.7 on page
6) that statements u/s. 1 37 were recorded of Mr. Ashish Bajaj,
Director and Mr. 5. K. Sharma, Sales Manager of the company
and they have stated in ther statements that the discourt
alfowed to the customers on X' category sales have been noted
in the impugned seized documents. The assessee was asked to
explain why the impugned  amounts mentioned in  the
documents be not treated as unrecorded sales, The explanation
of the assessee is mentioned in pérad 7 and the A.R. of the
appeliant produced before ime, the copy of the letler addressed
to the AOD The assessec categorically denied receiving amy
amount out of X' category sales in cash and stated that it is the
record of the discount affowed to the customers and also
expigined the purpose of maintaining such documents, The AQ
rejected the explanation offered by the appellant and held that
impugned  documents  are the record of the cash
received/receivable from the customers. Thus, the case of the
AO is that the assessee has indulged into under-invoicing of ‘X'
category material and woated the same as suppressed safes
and made addition as undisciosed income. On the other hand,
the appeliant has denied of any under invoicing or receipt of
cash money from the customers, The counsel for the appeliant
vehemently argued that there is 1o evidence with the AQ o
establish that the assessee received cash from the cusfomers
inspite of the search action conducted at the premises of the
appeltant. Here it is worth noting that enquiries had been
carried out by conduchng surveys and otherwise on the various
customers mentioned in the seized documents. The [ssue was
also passed on by the in vestigation wing to the Excise
Department which aiso made separate enquiries from the
customers and assessee and no adverse evidence has been
brought on record in these enquiries and even by the Excise
Department also. The A.R. of the appefiant has contended that
the event of discount for sale of such goods /s a natural
corofiary which the AC should have accepted. It was also
claimed that no evidence was found with respect to receipt of
any cash in the year under consideration and the addition /s
macde on the basis of conjectures and purely o surmises by the
AC.




ARter thorough examination of the facts avaiable on
record, I find considerable force in the contention of the
appelifant. The assessee has discharged the imitial burden by
offering an explanation in the statement recorded on oath at
the time of search as well as explanation furnished during
assassment proceedings. I find that the appeliant company /5
manufacturing master batches which are used as raw material
for plastic industry. The explanation of the assessee that the
production of finished goods at times results into fow quaiity
material and its categorisation as X’ category material witile
sefiing the goods is not denied by AQ and is also accepted by
the Excise Authorities. These discount entries aré found dufy
recorded in the Sale Invoices as well as in the reguiar DOOKs of
sccounts of the assessee, On examination of the sale biffs, 1
fad that the discount fs separately affowed in the bilf by
deduction from the sale amount and thereafter Excise duly is
charged. The assessee was cafled vpon in the post search
proceedings to provide the details of alf the customers to whom
X' category material was sold and the assessee furnished the
copy of accounts of all such persons to the investigation wing.
It is brought on record by the appellant that engquirngs were
made from the customers by conducting survey and otherwise
and this fact is undisputed. The AC has failed to bring on
record any material collected from such parties of having paid
back any cash in feu of the discounts availed by such
customers. In my opinion, the burden of proving that the
ascessee had received cash back, tied upon the A.C. and he has
clearly faited to discharge the same. The Search was conducted
on 13" August. 2008 and thereafter the assessee has aiso
received summons dated 2-12-2008 from the Excise Authorily,
copy of which is placed on record. It /5 claimed by the appelfant
that the enguiry of the Excise Department was in consequence
o the Search action and at the behest of the investigation
wing, Inspite of alf consequential enquiries, the AD has failed to
bring on record or any evidence to establish that the appeflarnt
has received cash back from the customers in the garb of
discount alfowed. Survey and search are an extra-ordinary
action under the Income Tax Act and if in such an extra-
ordinary actions, no material is found at the time of search or in
conseguential surveys, I am of the considered view that in such
circumstances it cannot be said that there was any vndisclosed
income. The addition is purely the result of surmises and
presumption and based upon whims and fancies of the A.O. It
is absolutely devoid of any merits. I have aiso carefully perused
the details of sales and discounts in the Annexure 10 the
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Assessment Order, which Aave been considered for the purpose
of making addition. it is pecuiiar to note that the search action
was conducted on 13-8-2008 and for the purpose of making
adaition, the AQ considered the discount alfowed even in the
period  after search e, 13-8-2008 to 31-3-2009 thereby
stretcivng his presumption that the discounts for such later
period (post-search) were also received back by the appeflant.
The presumption made by the AQ on the basis of impugned
document s dearly not supported by any corroborative
evidence and therefore the addition made by the AO deserves
to be geleted, in view of the above, [ hold that the action of
the AC 15 arbitrary and notional and the addition on merely
assumnptions cannot be sustained. Thus it is reasonable to
conclude that there 15 no suppression of sales or under-
invoicing in the year under consideration and therefore the
addition of Rs.1,15,64, 750/~ made by the Assessing Officer s
deleted. This ground of appeal is affowed in favour of the
appeffant. ”

5.1 Similar addition has been deleted in the assessment year 2007-08
and 2008-09,

B. Learned D. R. vehementiy relied on the order of the Assessing Officer
but could not draw out attention or adduce before us any cogent material or
evidence which may compel us to reverse the finding of the CIT(A) which
are based on the basis of the facts and evidence duly appreciated by the
CIT(A) and the Department. It is not denied that the impugned seized
documents contain the complete details inctuding date, invoice number,

name of party, rate and bili amount etc.

& Learned counsel for the assessee reiterated the submissions made
before the CIT{A}) and has aiso drawn our attention to the seized
documents as well as pages 8 & 9 of the assessment arder and brought to
our knowledge that in respect of each item mentioned therein, the invoice
number, invoice date as well as the quantity is duly mentioned. Itis a case
of giving the discount to the party depending on the quantity, quality and
terms of payment. It is not a case where the sales are not found to be
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recorded in the regular books of account. For the assessment year 2007-08
and 2008-09, it was submitted that no material refating to these sales were

found.

8. We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below. We noted that this 15 a
case where the Assessing Officer made the addition in every assassment
year on the basis of the documents found and seized during the course of
search relating to the sales of the "X’ category material to various customers
for the month of June and July, 2008. These documents are reproduced in
the assessment order at pages 2 to 5 and 6 to 9. The Assessing Officer on
the basis of these documents presumed as if the assessee has received the
cash for the amount which has been shown by the assessee to be the
discount given to each of the party mentioned therein. The Assessing
Officer, we noted, recorded the statement of Shri S.K.Sharma as well as
Shri Ashish Bajaj and both of them stated that the amount of discount
aliowed to the customer @Rs.5/- per kg or Rs.8/- per kg. represent the
discount. The CIT{A), we noted, has given a finding of fact after
appreciating the statement of Shri 5.K.5harma and Shri Ashish Bajaj as well
as these documents. In absence of any cogent material or evidence being
brought to our knowledge, we are of the view that it is not a fit case which
warrants our interference. We accordingly confirm the order of CIT(A) In
each of the assessment year. This disposes of ground Nos. 1 tO 5 in
assessment year 2007-08 and 2008-09 and ground Nos. 1 and 2 for the

assessment year 2009-10.

& Now there remain grounds 3 & 4 for the assessment year 2009-10 for

our adjudication.

9.1 Ground No. 3 relates to the deletion of addition of Rs.29,96,942/-
added by the Assessing Officer as undisclosed sales of the waste. The facts
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relating to this ground are that during the course of search at the residential
premises of Shri Vinod Kumar Bajaj, documents at Annexure B-11, pages
29,30,74 and 75 were found which represent the record of sales of scrap by
the Super Pack Division of the assessee company to M/s Jejani Waste Paper
Industries. The documents are in relation to the transaction in the month
of May and July, 2008. The assessee during the course of search as well as
during the course of assessment proceedings denied the impugned
document belonging to the assessee. Rather it was submitted that the
documents seized are in the handwriting of Shri Chandraprakash Jejani
proprietor of M/s. Jejani Waste Paper Supplier and belong to the said party.
The Assessing Officer reproduced the contents of documents at Page No. 11
to 14 of the Assessment order and noted that the details of sales with date,
bill No., name, quality of the product, weight, bill amount, total rate, total

s
e

T
' *E} amount and TCS are mentioned in the impugned document. The
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; ""ﬁtransactlons have been accepted by Shri Chandraprakash Jejani in the
5 -f'ﬂ statement recorded. The Assessing Officer took the view that the assessee
| has suppressed the sale of scrap by undervaluing the sale price and
accordingly, the ratio of sale to bill amount was determined and applied to
the <ales from 1/4/2008 to 31/8/2008 on sale of scrap to Jejani Waste
paper Supplier and accordingly estimated the unrecorded sales which was
sdded in the income of the assessee. The assessee went in appeal before
the CIT{A) who deleted the said addition.

10. We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below. We noted that the
CIT(A) deleted the said addition by cbserving as under:

I have considered the aforesaid submissions of the
appeliant, the assessment order, evidences avaifable on record
and the facts of the case. The impugned documents numbering
29, 30, 74 and 75 of itern No. 11 are part of foose paper bundrie
of Annexure B. There is no dispute sbout the fact that the
transactions recorded in the impugned documents are relating
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to the sale of scrap to Shri Chandraprakash Jejan, Proprietor of
M/s. Jejani Waste Paper Supplier for the months of May and
Aoty 2008 These documents are reproduced o the
assessment order at Page 11 to 14, Since the documenis were
found during the course of the Search in the possession of the
Director Shri Vinodkumar Bajaj, the explanation was caffed by
the investigation wing as well as by the AO. The appeliant
claimed that the documents are in the handwriting of Shii
Chandragrakash Jejani and the contents are in rélation to the
business activity of the aforesaid party. According to the
appeffant, it is @ record of sales realisation by the aforesaid
party out of the purchases made from the appellant company.
The investigation wing conducted survey at the premises of
Jejani Waste Paper Suppiier and recorded the statement of Shri
Chandraprakash Jejani who accepfed having purchased waste
from the assessee company at the price recorded in the
impugned documents which is more than the invoice price,
However, he denied that the documents are in his handwriting.
According to the AQ, the sale bills are prepared for the amount
mentioned in column No. 6 of the documents while the goods
are sold at the rates mentioned in Column No. 8 of lhe
impugned document. Thus the AO held that the bill is prepared
at lower amount and the sales are recorded in the books of
account at a lesser figure. The AQ discussed in the assessment
order about the statements of Shri Ashush Bajgl, Shri
Chandraprakash Jejani and Mr. Yerawar. The AC, accordingly,
held that the asscssee has suppressed sales and by
determining a multiolying factor, on the basis of two months
documents, applied the multiplying factor to the sales for the
period from 1-4-2008 to 31-8-2008 and 1-9-2008 to 31-3-2009
to the aforesaid party and made the addition of the difference
amount which was determined at Rs.28 96, 942/,

The AR of the appeliant on the other hand has argued
vehemently that the presumption /s 132(44) against the
assassee has been rebuted by proper explanation at the time of
search and thereafter in the assessment proceedings. He
contended that Shri Vinod Bajal and 5hri Ashish Bajaj have
denied the contents of the documents and have afso stated in
the statement recorded at the time of the Search that the
impugned documents are not in their handwritings, but in the
handwriting of Mr. Jejani. According to the AR, the impugned
documents contains the information regarding purchase of
scrap by Mr. Jejani and its onward sale by the aforesand party,
which is the internal information oblained by the assessee. The

i
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transactions of the appefiant according to the AR are supported
by sales ivoices and the payments which are received by
cheque. The AR vehemently objected to the use of statement
of Mr. Jejanid and Mr. Yerawar it the assessment proceedings i
view of the fact that the same were not provided to the
assessee before making use of the such statement against the
assesseg. It was contended before me that the assesseg
applied for the copy of the statement of the Directors,
Emplovees and all connected persons after the search and also
during the assessment proceeding. However, the AQ did not
respond to such request of the assessee thus violating the
principle of natural justice. The AR further drew my attention to
the seized document and contented that the AQD is grossly
unjustified in drawing presumption against the assessee for
suppression of sales for the period for which there is no
documentary evidence. In short the appefiant has genied the
suppression of sales and has contested the addition made by
the A0 These contentions of the appeflant are found to have
beert contaimng time and are thius acceptable.

The impugned documents Page No. 29, 30, 74 and 75 of
Annexure B-11 were found at the residential premises of Shri
Vinod Bajaj, Director of the company. Therefore, there is a
presumption that the documents belonged to the person from
whom they are seized and the contents therein are true. The
AQ has held in Para 18 that assesseg never explained as to how
these documents were found from the premises of the Director
of the company. The presumption wu/s.132(44) is rebuttable as
claimed by the A.R. On carefil perusal of the evidences
available on record and the assessment order, [ find that the
AC has himself mentioned and noted in Para 9 of the
assessment order that Shri Vinodkumar Baja) has stated that
the papers are in the handwriting of Shri Chandraprakash
Jejary, Prop. OF Mys. Jejani Paper Industries. Further, the
assessee denied and reiterated the stand taken before the
investigation wing, when he was cafled upon in the assessment
proceedings to explain the document. The reply of the assessee
is avallable on record and has been noted by the AO in para 18
of the assessment order. [ find that the assessce categorically
denied and stated that the document if neither prepared by him
nor reflects the transaction of the company. He further
reiterated what was expiained before the investigation wing in
the aforesaid letter and stated that this document is the
internal information of Jejani Waste Paper Industry and the
amount in cotumn number 8 is the price at which Jejani Waste
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Paper Industries soid the goods to other parties. It /s also
placed on record by the assessee that Shri Ashish Bajaj has
fully described these documents before the Investigation Wing.
Thus, [ find that the assgssee fias successfully rebutted the
documents and has discharged the onus cast upon him o
prove that the documents did not belong to it. A presumption is
an inference of fact drawn from other known or pro ved facts. It
ic a rule of law under which courts are authorised to draw @
particular inference from a particular fact, until and uniess the
truth of such inference is disproved by some other evigences.
In the instant case, the presumption about the contents of the
documents have been disapproved by the ODireclor in the
statement recorded on cath at the time of search. Thus i omy
considered view, this presumption has been displaced and the
onus has been shifted upon the AQ. Thus, on one side, the
document is denied by the person from whose possession it /s
found and on the other side, there is a statement accepting the
contents of the document. Surprisingly, the crucial evidence in
this case, being the statement of Shel Jejani which was
recorded in the survey proceedings at his busingss premises,
was at all not provided to the assessee before using the same
against it. The appeliant has placed on record, copy of letter
datad 6-4-2009 asking for the copy of the statements. On
perusal of the aforesaid fetter, I find that such copy was also
sckad after the Search action. However, the statement of Shri
Jejani was not provided to the assessee, Thus, there s 3
violation of Principles of Natural Justice as the statement of Sti
Jejani on which heavy refiance was placed by the AQ was
neither given to the assessee nor the assessee was given an
opportunity  of  cross-examining  Shri Jejard.  In such
circumstances, the addition could not be made when the
presumption is rebutted and there was nio other evidence
except for the statement the copy of which too was not
supplied to the assessee. The engquiries from Shri Jejari were
conducted behind the back of the assessee without giving any
opportunity to cross examine the statement of Shri Jejani. The
Hon'ble Courts in the following have held that no addition can
be sustained in such circumstances .-

(3 YACIT vs, Govindbhai N Patel, (2013) 215 taxmann 575
(Gui) (b)SMC Share Brokers Ltd. vs. DCIT (2007) 109
777 (Del) 700

[ further find that the AQ stretched his assumplions for
the period beyond the date of search and made addition whicfi
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are purely based on presumptions and surmises. in para 17 of
the assessment order, & mention in this regard of the safe for
the period from 1/9/2008 to 321/3/2002 on the pasis of which
the alleged SUPPression is determined has been mentioned.
Thus, the AQ was unjustified in presuming that the undisclosed
sales of the waste by the assessee during the year under
consideration s R5.29.96, 942/. The Assessing Officer {5
accordingly directed to defete the addition of Rs.29, 96,942/
The ground of appeal s aliowed in favour of the appeflant.”
11. We noted that this 15 & fact that the addition has been made by the
assessing Officer on the basis of the statement of Shri Jejani recorded 1n
the survey proceedings at hic pusiness premises, the copy of which has not
been provided to the assessee, eveon though the assessee vide his letter
dated 06/04/2009 has specifically asked the Assessing Officer to provide
him the copy of the statement, The assessee has also asked for the copy of
the statement even after the search action but the Assessing Officer did not
provide the same o the assessee. Even no opportunity has been given 10
tha assessee L0 Cross examine Shri Jejani. This 1S a Case of violation of
principles of natural justice and the addition has been made on the basis of
tha statement of third party recorded at the back of the assessee. We,
therefore, do not find any ilegality or infirmity in the order of the CIT(A)
deleting the said addition. Thus, ground No. 3 taken hy the Revenue stands
dismissed.
17.  Ground No. 4 in assessment year 2009-10 relates to the deletion of
addition of Rs.1,75,372/- added by the Assessing Officer as undisclosed
income from the sale of paper bag.
13.  We have heard the rival submissions, carefully considered the same
along with the orders of the tax authorities below. We noted that the said
sddition has been made by the Assessing Officer on the basis of the seized
documents Nos. 29, 30, 74 and 75 of Annexure B-11 by holding that the
paper bag of calcium carhonate have been sold by the assessee without

bilis on the basis of the impugned documents and havily relying on the
statement of Shri Chandraprakssh Jejani. When the matter went before the
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CIT{A}, the assessee contended that the paper bags cannot be used in view
of the chemical contents therein and therefore, do not have realizable value
due which it cannot be sold in the vicinity in factory premises in view of the
pollution control, Even otherwise also the addition has merely been made
on the basis of the statement of the third party recording during the course
of survey, the copy of which was not given to the assessee and accordingly,
tha CIT(A) deleted the said addition. Keeping in view the facts and
circumstances of the case, we are of the view that the CIT(A)} has rightly
deleted the addition and therefore, we confirm the order of CIT{A) on this
issue. Thus, ground No. 4 taken by the Revenue in assessment year 2009-

10 stands dismissed.

14, Since we have dismissed all the appeals of the Revenue therefore,
the Cross Objections filed by the assessee in each of the assessment year
have become infructuous and therefore, the same also stand dismissed as
such.

15. In the result, all the appeals and all the Cross Objections of the

gssessee stand dismissed.

(Order was pronounced in the open court on 23/11/2017

Sd/f. sd/f.
{PAWAN SINGH) { P. K. BANSAL )
Judicial Member Vice President

Dated:23/11/2017
*Singh
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